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The American Dental Association (ADA), America’s leading advocate for oral health, supports the goal of providing important health information to the public. With that goal in mind, the ADA established its own public access policy several years ago for The Journal of the American Dental Association. That policy calls for an embargo period of 1 year after publication before a published article can be released to the public. The Association also supports the NIH Public Access Policy, provided that the policy is implemented with the necessary rules in place to protect the public, the journal authors, as well as the publisher’s intellectual property rights and financial investment. Therefore, the ADA is urging the NIH to delay the policy’s implementation until public comments are heard and an official rulemaking process is established. 
It is the ADA’s strong belief that the lack of open rulemaking to guide the implementation of this policy, combined with the impossibly tight deadline, has created numerous unresolved problems that we have identified below and that require further clarification:

1. COMPLIANCE DEADLINE.  The NIH has imposed a deadline of April 7 for authors to comply with this Public Access Mandate. This deadline is nearly impossible to meet. Although the NIH has taken the position that the responsibility for complying is up to the funded author, the agency ignores the role that publishers must play in this process. Foremost, publishers must provide a service to their authors to ensure that they have a clear understanding of the government’s policy and how it affects their submissions to a peer-reviewed journal. On any new significant policy change, publishers must take numerous steps to inform authors about the new requirements. This includes revising the publisher’s author guidelines and copyright transfer forms in addition to announcing the policy change through its publications, its Web site, and other means. Such announcements would reinforce the publisher’s embargo period and intellectual property rights. 

2. COPYRIGHT CONTROL.  Considering that Congress passed the public access legislation on the condition that the NIH implement its Public Access Policy “in a manner consistent with copyright law,” it is unclear what process the NIH has established to protect a publisher’s copyright on articles deposited with PMC—particularly in view of the global reach of the Internet. Piracy, either intentional or otherwise, is a serious concern for publishers, especially if a deposited manuscript is out of the publisher’s control because it has been posted on another Web site. It is not sufficient for the NIH to simply refer inquirers to the publisher.

3. DISCLAIMER AND COPYRIGHT STATEMENT.  In view of the concern noted above, the ADA is requesting that all deposited manuscripts contain the publisher’s copyright statement as well as a disclaimer stating that the manuscript is the author’s submission, that it may contain errors because it is not the final edited version of the manuscript, and that the reader therefore should be directed to the publisher’s Web site for the definitive published manuscript. Otherwise, the public will not have the correct and final version of the published manuscript.  

4. NOTIFICATION OF PUBLICATION DATE.  It is unclear how the NIH intends to ensure that it is complying with publishers’ embargo policies before posting accepted manuscripts. According to NIH policy, the agency will honor a publisher’s embargo period before releasing a manuscript to the public. However, there is no mechanism in place for notifying the NIH about the publication date and who is responsible for doing so. At the time an author’s manuscript has been accepted for publication, the publication date generally is not known. 

5. MULTIPLE ACCEPTED VERSIONS OF THE SAME MANUSCRIPT.  The Public Access Policy as stated lends itself to the possibility of an author posting, inadvertently, multiple versions of the same accepted manuscript: edited and unedited. As the NIH may be aware, a number of publishers have had to police the NIH deposits because of the need to remove several different versions of the same manuscript; many of these manuscripts have been released before the close of the publisher’s embargo period. This does not appear to be a benefit to the public. During the copyediting process following acceptance, the title of a manuscript may change along with its content. It is not clear how the NIH will track the same manuscript, if at all, to ensure that multiple versions of the manuscript are not being disseminated to the public.

6. LINK TO PUBLISHER’S WEB SITE.  It also is unclear to the ADA why the NIH will not simply link to a publisher’s Web site for the final, correct published version of a manuscript. There is no rationale for maintaining an unedited manuscript if the final version has been made available in public access on a publisher’s Web site. At a minimum, the NIH should provide a link within the author’s manuscript to the publisher’s Web site for the final published version. 

7. PUBLICATION COSTS.  A publisher’s costs for establishing an effective, peer-review editing and publication process far exceed those of an author’s grant.  Therefore, the NIH should be subsidizing these costs to create an environment in which the publisher and author may continue to “publish, or otherwise perish.” Furthermore, if not enforced properly, the NIH policy as briefly stated will have a measurable and adverse impact on a publisher’s subscription income that helps to subsidize publication.
8. FUNDED MANUSCRIPTS.  The briefly stated NIH policy does not clarify which funded manuscript must be deposited with PMC. For example: If an author who receives some NIH funding as part of his or her salary and produces an article that is not specifically NIH supported, does this article need to be deposited with PMC?

9. NIH INFRASTRUCTURE AND OVERSIGHT CAPACITY.  The ADA is concerned that the NIH may not have the technical capability or substantial resources to suddenly accept tens of thousands of author deposits. This problem may lead to the lack of proper oversight by the NIH to ensure that only one version of a manuscript is posted on PMC.

10. QUICK RESPONSE MECHANISM.  Because of a lack of clarity within the NIH policy—and its own Q&A on the NIH Web site—it is important that a quick response mechanism be established to answer author and publisher questions. For example:

a) How long will it take to respond to a specific, deadline-driven inquiry from either the author or publisher? 

b) Can the NIH establish a help desk with a published phone number for a rapid response to inquiries? 
Thank you for your consideration of the ADA’s concerns.
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